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  O P I  N I  O N

    Godda r d,  P. J .  

Thi s  i s  a n a ppe a l  f r om a  j udgme nt  e nt e r e d by t he

Ha mi l t on Count y Ci r c ui t  Cour t  i n  a  s ui t  a r i s i ng f r om a  di s put e

ove r  a  30- ye a r  hot e l  ma na ge me nt  c ont r a c t  whi c h wa s  t e r mi na t e d

t hr e e  ye a r s  i nt o i t s  t e r m.   



2

Pl a i nt i f f - Appe l l a nt  ShoLodge ,  I nc . ,  f i l e d s ui t  a ga i ns t

De f e nda nt - Appe l l e e  W.  Mi ke  Ga r y a s  owne r  of  t he  Shone y’ s  I nn

l oc a t e d i n  Cha t t a nooga .   Al t hough t he  Pl a i nt i f f  of f e r e d pr oof

t hr ough e xpe r t  t e s t i mony t ha t  t he  pr e s e nt  va l ue  of  t he  r e ma i ni ng

27 ye a r s  of  t he  c ont r a c t  wa s  $544, 178. 00,  t he  j ur y r e t ur ne d a

ve r di c t  of  onl y $75, 000.   The  Tr i a l  Cour t  de ni e d t he  Pl a i nt i f f ’ s

mot i on t o  a l t e r  or  a me nd t he  j udgme nt  unde r  Rul e  59. 04 of  t he

Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e  or ,  i n  t he  a l t e r na t i ve ,  f or  a

ne w t r i a l  on t he  i s s ue  of  da ma ge s ,  f r om whi c h t he  Pl a i nt i f f

a ppe a l s .   The  Tr i a l  Cour t  a wa r de d t he  Pl a i nt i f f  $2, 081. 98 i n

di s c r e t i ona r y c os t s  f r om whi c h t he  De f e nda nt  a ppe a l s .  

The  f a c t s  s ur r oundi ng t hi s  c a s e  a r e  a s  f ol l ows .   The

De f e nda nt  r e a c qui r e d t i t l e  t o  t he  pr ope r t y a nd hot e l  i n  que s t i on

i n 1989 a f t e r  t he  pr e vi ous  buye r  de f a ul t e d on a  l oa n.   Af t e r

uns uc c e s s f ul  a t t e mpt s  a t  s e l l i ng t he  pr ope r t y wi t h t he  ol d hot e l

on i t ,  t he  De f e nda nt  be ga n ne got i a t i ons  wi t h Le on Moor e  i n  1990

f or  c ons t r uc t i on of  t he  hot e l  a nd f or  i t s  s ubs e que nt  ma na ge me nt .  

At  t ha t  t i me  Mr .  Moor e  wa s  Pr e s i de nt  of  Gul f  Coa s t  Ma na ge me nt ,  a

pr e de c e s s or  of  t he  Pl a i nt i f f .   Mr .  Moor e  a nd t he  De f e nda nt  a gr e e d

t ha t  a  por t i on of  t he  ol d hot e l  s houl d be  t or n down a nd

r e c ons t r uc t e d a nd t ha t  t he  r e ma i nde r  of  t he  hot e l  s houl d be

gut t e d.   The  De f e nda nt ,  who wa s  r e t i r e d,  s t a t e d hi s  i nt e nt i on wa s

t o r e c ons t r uc t  t he  hot e l  i n or de r  t o i nc r e a s e  i t s  ma r ke t a bi l i t y

f or  r e s a l e .   Mr .  Moor e  a nd t he  De f e nda nt  a gr e e d t ha t  t he

Pl a i nt i f f  woul d ma na ge  t he  hot e l  upon i t s  c ompl e t i on i n  r e t ur n
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f or  f i ve  pe r c e nt  of  t he  r oom r e ve nue s .   Howe ve r ,  no ma na ge me nt

a gr e e me nt  wa s  s i gne d a t  t ha t  t i me .  

Dur i ng c ons t r uc t i on of  t he  hot e l ,  Mr .  Moor e  i nf or me d

t he  De f e nda nt  t ha t  t he  f ur ni t ur e ,  f i xt ur e s ,  a nd e qui pme nt  we r e

not  c ove r e d unde r  t he  r e a l  e s t a t e  mor t ga ge  a nd t ha t  a ddi t i ona l

f i na nc i ng t hr ough a  s e pa r a t e  l e a s i ng a gr e e me nt  woul d be

ne c e s s a r y.   Bobby Ma r l owe ,  Chi e f  Fi na nc i a l  Of f i c e r  of  t he

Pl a i nt i f f ,  wa s  r e s pons i bl e  f or  f i ndi ng a  l e a s i ng c ompa ny t o

obt a i n t he  ne c e s s a r y f i na nc i ng f or  t he  i nt e r i or  of  t he  hot e l .  

The  l e a s i ng c ompa ny s e l e c t e d by Mr .  Ma r l owe  r e qui r e d a  ma na ge me nt

a gr e e me nt  a s  a  c ondi t i on f or  t he  a ppr ova l  of  t he  l e a s e .   

The  Pl a i nt i f f  ma na ge d s e ve r a l  ot he r  Shone y’ s  I nns ,  e a c h

ha vi ng s i mi l a r  ma na ge me nt  a gr e e me nt s .   Mr .  Ma r l owe  i nf or me d t he

De f e nda nt  of  t he  ma na ge me nt  a gr e e me nt  r e qui r e me nt .   Upon

obt a i ni ng t he  De f e nda nt ’ s  a ppr ova l ,  Mr .  Ma r l owe  s e l e c t e d a n

e xi s t i ng ma na ge me nt  a gr e e me nt  f r om one  of  t he  Pl a i nt i f f ’ s  ot he r

Shone y’ s  I nns  a gr e e me nt s ,  c ha nge d t he  r e l e va nt  t e r ms ,  a nd s e nt

t he  a gr e e me nt  t o  t he  De f e nda nt .   Al t hough t he  pa r t i e s  di d not

ne got i a t e  t he  l e ngt h of  t he  a gr e e me nt ,  t he  a gr e e me nt  s e l e c t e d by

Mr .  Ma r l owe  wa s  f or  a  t e r m of  30 ye a r s .   Whi l e  t he  pa r t i e s  ha d

e a r l i e r  a gr e e d t o  ba s e  c ompe ns a t i on on f i ve  pe r c e nt  of  t he

mont hl y r oom r e nt a l ,  t he  a gr e e me nt  s e l e c t e d by Mr .  Ma r l owe  ba s e d

c ompe ns a t i on on f i ve  pe r c e nt  of  t he  mont hl y gr os s  c a s h r e c e i pt s .   



1 Th e  f i g u r e s  f o r  t h e  p e r i o d  f r o m t h e  t e r mi n a t i o n  o f  t h e  Pl a i n t i f f ’ s

ma n a g e me n t  t o  t h e  c o mme n c e me n t  o f  t h i s  a c t i o n  a r e :

1 9 9 4  ( 1 2  mo n t h s ) 1 9 9 5  ( 7  mo n t h s )

To t a l  Re v e n u e  . . . . . . . . . . . . . . .    $ 1 , 1 2 7 , 8 1 1   $ 6 3 7 , 4 8 6

Ro o m Re v e n u e  . . . . . . . . . . . . . . . .    1 , 1 0 8 , 7 0 3    6 2 8 , 0 6 8

Pr o f i t  . . . . . . . . . . . . . . . . . . . . . .        89 , 0 2 8      5 5 , 6 2 9

Pl a i n t i f f ’ s  l o s t  

5  p e r c e n t  ma n a g e me n t  f e e  

( b a s e d  o n  r o o m r e v e n u e )  . . . . .       5 5 , 4 3 5      3 1 , 4 0 3
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The  De f e nda nt  pl a c e d a  " Pos t - I t "  not e  on t he  f r ont  of

t he  doc ume nt  s t a t i ng,  " Bob Ma r l owe ,  I  do not  a gr e e  wi t h s ome  of

t he  t e r ms  of  t hi s  but  Le on s a ys  I  c a n wor k i t  out  wi t h hi m. "   The

De f e nda nt  s i gne d bot h t he  ma na ge me nt  a gr e e me nt  a nd t he  " Pos t - I t "

not e  a nd r e t ur ne d t he m t o Mr .  Ma r l owe .   Mr .  Ma r l owe  r e c e i ve d t he

ma na ge me nt  a gr e e me nt  a c c ompa ni e d by t he  De f e nda nt ’ s  a t t a c he d

not e .

The  r e nova t e d hot e l  ope ne d i n  De c e mbe r  1990 unde r  t he  

Pl a i nt i f f ’ s  ma na ge me nt .   The  Pl a i nt i f f  c ont i nue d t o  ma na ge  t he

hot e l  f or  t he  ne xt  t hr e e  ye a r s .   The  a nnua l  t ot a l  r e ve nue s  f or

t ha t  pe r i od we r e  $874, 788 i n  1991,  $957, 538 i n  1992,  a nd

$1, 096, 872 i n  1993.   The  a nnua l  r oom r e ve nue s  f or  t ha t  pe r i od

we r e  $860, 479 i n  1991,  $938, 786 i n  1992,  a nd $1, 079, 592 i n  1993.  

The  hot e l  ope r a t e d f or  l os s e s  of  $135, 986 a nd $61, 207,

r e s pe c t i ve l y,  i n  t he  f i r s t  t wo ye a r s .   The  hot e l  ge ne r a t e d a

pr of i t  of  $26, 443 i n  t he  t hi r d ye a r  unde r  t he  Pl a i nt i f f ’ s

ma na ge me nt . 1

Dur i ng t hi s  t hr e e - ye a r  pe r i od,  t he  pa r t i e s  di d not

f ol l ow t he  t e r ms  of  t he  wr i t t e n a gr e e me nt  r e qui r i ng t he  Pl a i nt i f f

t o  be  pa i d a  pe r c e nt a ge  of  t he  t ot a l  r e ve nue ,  but  i ns t e a d

f ol l owe d t he  e a r l i e r  ve r ba l  a gr e e me nt  r e qui r i ng t ha t  t he  pa yme nt



2 I t  i s  i n t e r e s t i n g  t o  n o t e  t h a t ,  wh i l e  t h e  e s s e n c e  t h i s  a p p e a l  i s

t h a t  t h e  d a ma g e s  a r e  c o n c l u s i v e ,  t h e  Pl a i n t i f f  t o o k  t h e  o p p o s i t e  v i e w i n  i t s

mo t i o n .
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be  ba s e d on a  pe r c e nt a ge  of  t he  r oom r e ve nue s .   Re s pondi ng t o  t he

De f e nda nt ’ s  c onc e r n ove r  l os s e s  i n  t he  f i r s t  t wo ye a r s ,  t he

pa r t i e s  de vi a t e d a ga i n f r om t he  wr i t t e n a gr e e me nt  i n  1992 by

a l l owi ng t he  De f e nda nt  t o  pa y t he  Pl a i nt i f f  a t  ye a r l y  i nt e r va l s

i ns t e a d of  mont hl y i nt e r va l s .   Addi t i ona l l y,  t he  Pl a i nt i f f  a gr e e d

t o wa i ve  t he  f e e  f or  t he  ye a r  i f  t he  hot e l  wa s  not  pr of i t a bl e .  

On De c e mbe r  16,  1993,  t he  De f e nda nt  s e nt  t he  Pl a i nt i f f  a  l e t t e r

t e r mi na t i ng t he  Pl a i nt i f f ’ s  ma na ge me nt  of  t he  hot e l .   

The  Pl a i nt i f f  f i l e d i t s  c ompl a i nt  on Se pt e mbe r  6 ,  1994.  

On J a nua r y 23,  1995,  t he  Pl a i nt i f f  f i l e d a  mot i on f or  pa r t i a l

s umma r y j udgme nt  on t he  i s s ue  of  t he  c ont r a c t ua l  l i a bi l i t y  of  t he

De f e nda nt .   I n  t ha t  mot i on,  i t  c ont e nde d t ha t  t he  onl y i s s ue

whi c h ne e de d t o  be  a ddr e s s e d i n  t r i a l  wa s  t he  a mount  of  da ma ge s

t o whi c h i t  wa s  e nt i t l e d.   Thi s  mot i on wa s  de ni e d by t he  Tr i a l

Cour t  on Ma r c h 16,  1995. 2

A j ur y t r i a l  wa s  he l d on Nove mbe r  30,  1995.   The

Pl a i nt i f f  i nt r oduc e d pr oof  of  da ma ge s  a t  t r i a l  t hr ough t he  e xpe r t

opi ni on of  Ke l l e y D.  Sl a y.   Mr .  Sl a y pr oj e c t e d t he  f ut ur e

r e ve nue s  of  t he  De f e nda nt ’ s  hot e l  f or  t he  27 ye a r s  r e ma i ni ng i n

t he  ma na ge me nt  a gr e e me nt  a nd us e d t hi s  numbe r  t o  de t e r mi ne  t he

Pl a i nt i f f ’ s  pr oj e c t e d ma na ge me nt  f e e  f or  t hi s  pe r i od.  

Di s c ount i ng t hi s  f i gur e  t o  pr e s e nt  va l ue ,  Mr .  Sl a y de t e r mi ne d

t ha t  t he  t ot a l  l os s  s us t a i ne d by t he  Pl a i nt i f f  f or  t he
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De f e nda nt ’ s  c a nc e l l a t i on of  t he  ma na ge me nt  a gr e e me nt  wa s

$544, 178.   Mr .  Sl a y’ s  c omput a t i ons  we r e  ba s e d on t he  t e r ms  of  t he

ma na ge me nt  a gr e e me nt  wi t h t he  e xc e pt i on t ha t  t he  f e e  wa s

c a l c ul a t e d ba s e d not  on t ot a l  r e ve nue s  a s  r e qui r e d by t he

ma na ge me nt  a gr e e me nt ,  but  on r oom r e ve nue s  a s  c ons i s t e nt  wi t h t he

pa r t i e s ’  e a r l i e r  ve r ba l  a gr e e me nt .   Mr .  Sl a y t e s t i f i e d t ha t  t hi s

a l t e r a t i on i n  t he  c a l c ul a t i on wa s  ma de  t o  r e f l e c t  t he  pa r t i e s ’

a c t ua l  pr a c t i c e  dur i ng t he  t hr e e - ye a r  pe r i od pr i or  t o  t he

De f e nda nt ’ s  c a nc e l l a t i on of  t he  ma na ge me nt  a gr e e me nt .   Mr .  Sl a y

t e s t i f i e d t ha t  t he  30- ye a r  t e r m of  t he  c ont r a c t  wa s  a t ypi c a l  f or

ma na ge me nt  a gr e e me nt s  of  t hi s  t ype .   Mr .  Sl a y f ur t he r  t e s t i f i e d

t ha t  a  downt ur n of  t he  l oc a t i on of  t he  hot e l  woul d a f f e c t  t he

pr ope r t y a nd t ha t  he  wa s  not  a wa r e  of  a n of f i c e  c ompl e x be i ng

f or e c l os e d a c r os s  t he  s t r e e t  f r om t he  hot e l .   Mr .  Sl a y wa s  t he

onl y wi t ne s s  t o t e s t i f y  a s  t o da ma ge s  a t  t r i a l .

At  t he  c l os e  of  t he  pa r t i e s ’  pr oof ,  t he  J udge  ga ve  t he

f ol l owi ng i ns t r uc t i on c onc e r ni ng c ont r a c t s :

The  c l a i me d a gr e e me nt  i n t hi s  c a s e  i s  i n  wr i t i ng i f  you
be l i e ve  t he  pl a i nt i f f .   I t  i s  pa r t l y i n wr i t i ng - -
we l l ,  i t ’ s  ve r ba l  i f  you be l i e ve  t he  de f e nda nt .

.  .  .  .  

 I f  you f i nd t he  ha ndwr i t t e n not e  i s  a  pa r t  of  t he
doc ume nt  e nt i t l e d Ma na ge me nt  Agr e e me nt ,  whe r e  t he r e  i s
a  c onf l i c t  be t we e n wr i t t e n a nd t ype wr i t t e n pr ovi s i ons
of  a  doc ume nt ,  t he  wr i t t e n pr ovi s i on wi l l  pr e va i l
be c a us e  a  ha ndwr i t t e n pr ovi s i on i s  a  mor e  de l i be r a t e
a nd i mme di a t e  e xpr e s s i on of  t he  i nt e nt i ons  of  t he
pa r t i e s .

.  .  .  .
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.  .  .  So i f  you f i nd t ha t  t he  c ont r a c t  wa s  good
wi t hout  t he  a ddi t i on,  t he n you wi l l  t a ke  up da ma ge s .  
I f  you f i nd t ha t  t he  a ddi t i on ha d s ome t hi ng t o  do wi t h
t hi s  or  t ha t  you f i nd t ha t  t he r e  we r e  ve r ba l  c ont r a c t s ,
t he n you mus t  t a ke  t ha t  up ne xt .   And i f  you do t ha t ,
t he n you wi l l  a c t  a c c or di ngl y wi t h your  ve r di c t .

Couns e l  f or  bot h pa r t i e s  obj e c t e d t o  t he  j ur y

i ns t r uc t i on c onc e r ni ng t he  i s s ue  of  da ma ge s  f or  ve r ba l  c ont r a c t s .  

Whi l e  t he  j ur y wa s  de l i be r a t i ng,  c ouns e l  f or  t he  pa r t i e s  a gr e e d

t ha t  a n a ddi t i ona l  i ns t r uc t i on s houl d be  r e a d i n  t he  e ve nt  t he

j ur y ha d a  que s t i on pe r t a i ni ng t o  t he  i s s ue  of  c ont r a c t s .   Af t e r

t he  j ur y r e t ur ne d,  r e que s t i ng t o  be  a ga i n i ns t r uc t e d a bout  t he

e f f e c t  of  wr i t t e n c ha nge s  t o  a  c ont r a c t ,  t he  Cour t  c onf e r r e d wi t h

c ouns e l ,  a nd t he n c ha r ge d a s  f ol l ows :

Al l  r i ght .   Me mbe r s  of  t he  j ur y,  i n  r e ga r d t o  t he
que s t i on,  I  wi l l  r e pe a t  a  c ha r ge  t ha t  I  ga ve  you.   I f
you f i nd t he  ha ndwr i t t e n not e  i s  a  pa r t  of  t he  doc ume nt
e nt i t l e d ma na ge me nt  a gr e e me nt  a nd whe r e  t he r e  i s  a
c onf l i c t  be t we e n ha ndwr i t t e n a nd t ype wr i t t e n pr ovi s i ons
of  a  doc ume nt ,  t he  ha ndwr i t t e n pr ovi s i on wi l l  pr e va i l
be c a us e  a  ha ndwr i t t e n pr ovi s i on i s  a  mor e  de l i be r a t e
a nd i mme di a t e  e xpr e s s i on of  t he  i nt e nt i ons  of  t he
pa r t i e s .

Now,  I ’ m goi ng t o  gi ve  you t he  c ont e nt i ons  of  t he
pa r t i e s  whi c h I  ga ve  you e a r l i e r  a nd a dd s ome t hi ng t o
i t .   The  pl a i nt i f f  c ont e nds  t ha t  t he  Se pt e mbe r  20t h,
1990 ma na ge me nt  a gr e e me nt  s i gne d by t he  pa r t i e s  i s  a
va l i d  a nd e nf or c e a bl e  c ont r a c t .   The  de f e nda nt  c ont e nds
t ha t  t he  - -  unde r  a l l  t he  c i r c ums t a nc e s  t he  s i gne d not e
a t t a c he d t o  t he  f a c e  of  t he  a gr e e me nt  ma de  i t  c l e a r
t ha t  he  di d not  a s s e nt  t o a l l  of  i t s  t e r ms  a nd i t  wa s ,
t he r e f or e ,  not  a  bi ndi ng c ont r a c t .

Thi s  i s  wha t  I ’ m a ddi ng.   I f  you f i nd f r om a l l  t he
e vi de nc e  t ha t  t he  pl a i nt i f f ’ s  c ont e nt i ons  a r e  va l i d ,
your  ve r di c t  wi l l  be  f or  t he  pl a i nt i f f .   I f  you f i nd
f r om a l l  t he  e vi de nc e  t ha t  t he  de f e nda nt ’ s  c ont e nt i ons
a r e  va l i d ,  your  ve r di c t  wi l l  be  f or  t he  de f e nda nt .
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At  t he  c onc l us i on of  t he  ne w c ha r ge ,  a  j ur or  a s ke d t he

Cour t  i f  i t  wa s  pos s i bl e  t o  ha ve  a  c opy of  t he  i ns t r uc t i ons .   The

Cour t  de c l i ne d,  s t a t i ng t ha t  wa s  not  a l l owe d unde r  Te nne s s e e  l a w.  

As  a l r e a dy not e d,  t he  j ur y r e t ur ne d a  ve r di c t  i n  t he  a mount  of

$75, 000 i n  f a vor  of  t he  Pl a i nt i f f .  

The  Pl a i nt i f f  f i l e d a  mot i on f or  di s c r e t i ona r y c os t  a nd

t o a l t e r  or  a me nd t he  j udgme nt ,  or ,  i n  t he  a l t e r na t i ve ,  f or  a  ne w

t r i a l  s ol e l y on t he  i s s ue  of  da ma ge s .   The  Tr i a l  Cour t  de ni e d t he

Pl a i nt i f f ’ s  r e que s t s  t o  a l t e r  or  a me nd t he  j udgme nt  a nd f or  a  ne w

t r i a l ,  but  a wa r de d t he  Pl a i nt i f f  $2081. 98 i n  di s c r e t i ona r y c os t s .

The  f ol l owi ng i s s ue s ,  whi c h we  r e s t a t e ,  a r e  pr e s e nt e d

t o t hi s  Cour t  f or  a ppe a l  by t he  Pl a i nt i f f :

I .   Whe t he r  t he  Tr i a l  Cour t  e r r e d i n  de nyi ng t he
Pl a i nt i f f ’ s  mot i on t o  a l t e r  or  a me nd t he  j ur y’ s  a wa r d.

I I .   Whe t he r  t he  Tr i a l  Cour t  e r r e d i n  de nyi ng t he
Pl a i nt i f f ’ s  mot i on i n t he  a l t e r na t i ve  f or  a  ne w t r i a l
l i mi t e d t o t he  i s s ue  of  da ma ge s .

Addi t i ona l l y ,  t he  De f e nda nt  s ubmi t s  t he  f ol l owi ng

i s s ue s  on a ppe a l ,  whi c h we  a l s o r e s t a t e :

I .   Whe t he r  t he  t r i a l  c our t s  or  t he  a ppe l l a t e
c our t s  ha ve  t he  r i ght  t o  a l t e r  a  da ma ge  a wa r d r e t ur ne d
by a  j ur y t ha t  c onf l i c t s  wi t h a n e xpe r t ’ s  pr oj e c t i ons
a s  t o  f ut ur e  da ma ge s .

I I .   I f  t he  j ur y ve r di c t  c a nnot  be  uphe l d a nd a
ne w t r i a l  i s  ma nda t e d,  whe t he r  t he  c a s e  s houl d be
r e ma nde d on a l l  i s s ue s .



9

I I I .   Whe t he r  t he  Tr i a l  Cour t  a bus e d i t s
di s c r e t i on i n  a wa r di ng di s c r e t i ona r y c os t s  f or  i t e ms
t ha t  we r e  not  ne c e s s a r y a nd not  us e d i n  t r i a l .

For  t he  r e a s ons  he r e i na f t e r  s e t  out ,  we  va c a t e  t he

j udgme nt  e nt e r e d a nd r e ma nd t he  c a s e  f or  a  ne w t r i a l .

The  Pl a i nt i f f  a r gue s  t ha t  s i nc e  t he  j ur y f ound t he

De f e nda nt  l i a bl e ,  i t  wa s  r e qui r e d t o  a wa r d t he  da ma ge s  pr oj e c t e d

by t he  Pl a i nt i f f ’ s  e xpe r t .   The  Pl a i nt i f f ,  r e l yi ng on Spe nc e  v.

Al l s t a t e  I ns .  Co. ,  883 S. W. 2d 586 ( Te nn. 1994) ,  a r gue s  t ha t  t he

Tr i a l  Cour t  s houl d ha ve  modi f i e d t he  j ur y’ s  ve r di c t  be c a us e  t he

da ma ge s  a wa r de d c onf l i c t  wi t h t he  undi s put e d a nd unc ont r a di c t e d

e vi de nc e .   The  e vi de nc e  c onc e r ni ng da ma ge s  i s  undi s put e d,  t he

Pl a i nt i f f  c ont e nds ,  be c a us e  t he  j ur y ma y not  i gnor e  t he

uni mpe a c he d,  unc ont r a di c t e d t e s t i mony of  a n e xpe r t  c onc e r ni ng

pr oj e c t e d f ut ur e  da ma ge s  s i nc e  t hos e  pr oj e c t i ons  a nd t he

a ppl i c a t i on of  di s c ount  r a t e s  a r e  be yond t he  j ur y’ s  r e l i a bl e

knowl e dge .   Suppor t i ng t hi s  pr opos i t i on,  t he  Pl a i nt i f f  r e l i e s  on 

Huds on v.  Ca pps ,  651 S. W. 2d 243 ( Te nn. App. 1983) ;  Re s e r ve  Li f e

I ns .  Co.  v .  Whi t t e mor e ,  59 Te nn. App.  495,  442 S. W. 2d 266 ( 1969) ;

a nd Hi l l  v.  Ki ng,  a n unr e por t e d opi ni on of  t hi s  Cour t  f i l e d i n

Na s hvi l l e  on Oc t obe r  8 ,  1985.  

The  Pl a i nt i f f ’ s  r e l i a nc e  on Spe nc e  i s  mi s pl a c e d.   The

Te nne s s e e  Supr e me  Cour t  i n  Spe nc e  a f f i r me d t he  t r i a l  c our t ’ s

de c i s i on t o  a l t e r  t he  j ur y’ s  ve r di c t .   Thus ,  t he  Cour t  i n  Spe nc e

he l d t ha t  a  t r i a l  c our t  ha s  t he  a ut hor i t y  unde r  Rul e  59. 04 of  t he
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Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e  t o  " modi f y a  j udgme nt  whe n t he

da ma ge s  a wa r de d by t he  j ur y c onf l i c t  wi t h t he  undi s put e d f a c t s

c onc e r ni ng da ma ge s . "   Howe ve r ,  Spe nc e  doe s  not  hol d t ha t  t he

t r i a l  c our t  i s  r e qui r e d t o  or  " s houl d"  modi f y a n a wa r d a s  t he

Pl a i nt i f f  c ont e nds ,  or  t ha t  t he  a ppe l l a t e  c our t s  c a n modi f y t he

j udgme nt  on a ppe a l .  

Fur t he r mor e ,  t h i s  Cour t  i s  not  wi l l i ng t o a c c e pt  t he

Pl a i nt i f f ’ s  a r gume nt  t ha t  e xpe r t  t e s t i mony c onc e r ni ng pr oj e c t e d

da ma ge s  i s  c onc l us i ve  upon a  j ur y.   The  Supr e me  Cour t  of

Te nne s s e e  ha s  s t a t e d:

[ T] hi s  opi ni on t e s t i mony- - a l t hough not  c ont r a di c t e d by
a n oppos i ng c ont r a r y opi ni on- - i s  not  c onc l us i ve .  
Expe r t  opi ni ons ,  a t  l e a s t  whe n de a l i ng wi t h hi ghl y
c ompl i c a t e d a nd s pe c i f i c  ma t t e r s ,  a r e  not  or di na r i l y
c onc l us i ve  i n  t he  s e ns e  t ha t  t he y mus t  be  a c c e pt e d a s
t r ue  on t he  s ubj e c t  of  t he i r  t e s t i mony,  but  a r e  pur e l y
a dvi s or y i n  c ha r a c t e r  a nd t he  t r i e r  of  f a c t s  ma y pl a c e
wha t e ve r  we i ght  i t  c hoos e s  upon s uc h t e s t i mony a nd ma y
r e j e c t  i t ,  i f  i t  f i nds  t ha t  i t  i s  i nc ons i s t e nt  wi t h t he
f a c t s  i n  t he  c a s e  o r  ot he r wi s e  unr e a s ona bl e .   Eve n i n
t hos e  i ns t a nc e s  i n  whi c h no oppos i ng e xpe r t  e vi de nc e  i s
of f e r e d,  t he  t r i e r  of  f a c t s  i s  s t i l l  bound t o de c i de
t he  i s s ue  upon i t s  own f a i r  j udgme nt ,  a s s i s t e d by t he
e xpe r t  t e s t i mony.   Ac t - O- La ne  Ga s  Se r vi c e  Co.  v .  Ha l l ,
35 Te nn. App.  500,  249 S. W. 2d 398 ( 1951) .   I n  our  vi e w,
t hi s  i s  e s pe c i a l l y  t r ue  whe n t he  opi ni on,  a s  i n  t hi s
c a s e ,  a mount s  t o  no mor e  t ha n pr e di c t i on a nd
s pe c ul a t i on.

Gi bs on v.  Fe r gus on,  562 S. W. 2d 188,  190 ( Te nn. 1976) .   The  ge ne r a l

r ul e  i n t hi s  St a t e  i s  t ha t  e xpe r t  t e s t i mony i s  not  c onc l us i ve

unl e s s  i t  i s  of  s uc h a  t e c hni c a l  or  s c i e nt i f i c  na t ur e  t ha t  l a yme n

ma y be  s uppos e d t o  ha ve  i ns uf f i c i e nt  knowl e dge  upon whi c h t o  ba s e

a  c or r e c t  j udgme nt .   Engl a nd v.  Bur ns  St one  Co.  I nc . ,  874 S. W. 2d
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32 ( Te nn. App. 1993) .   The  e xpe r t  t e s t i mony i n  t hi s  c a s e  doe s  not

f a l l  i nt o t hi s  c a t e gor y.   Te s t i mony c onc e r ni ng t he  pr e di c t i on of

f ut ur e  da ma ge s  i s  j us t  t ha t ,  a  pr e di c t i on.   Pr e di c t i ons  a r e

i nhe r e nt l y  s pe c ul a t i ve  a nd a r e  not  bi ndi ng on t he  t r i e r  of  f a c t .  

The r e f or e ,  we  hol d t ha t  t he  Tr i a l  Cour t  di d not  e r r  i n  de nyi ng

t he  Pl a i nt i f f ’ s  mot i on t o a l t e r  or  a me nd t he  j ur y’ s  ve r di c t .  

The  r e c or d r e ve a l s  t ha t  t he  j ur y wa s  c onf us e d a bout  t he

i ns t r uc t i on c onc e r ni ng c ont r a c t s .   Thi s  i s  i ndi c a t e d by t he

j ur y’ s  r e que s t  f or  a  c l a r i f i c a t i on of  t he  or i gi na l  i ns t r uc t i on

r e ga r di ng c ont r a c t s  a nd t he i r  s ubs e que nt  r e que s t  f or  a  wr i t t e n

c opy upon he a r i ng t he  a me nde d i ns t r uc t i on.   Addi t i ona l l y ,  t he

Tr i a l  Cour t ’ s  a me nde d i ns t r uc t i on wa s  not  c ons i s t e nt  wi t h i t s

pr e vi ous  i ns t r uc t i on.   The  or i gi na l  i ns t r uc t i on a l l owe d t he  j ur y

t o f i nd t ha t  t he  pa r t i e s  ha d a gr e e d t o  a  wr i t t e n c ont r a c t ,  a

wr i t t e n c ont r a c t  modi f i e d by t he  ha ndwr i t t e n not e  a t t a c he d by t he

De f e nda nt ,  or  a  ve r ba l  c ont r a c t .   Whi l e  t he  i ns t r uc t i on c l e a r l y

r e qui r e d t he  j ur y t o  de c i de  t he  i s s ue  of  da ma ge s  i f  i t  f ound t ha t

t he  pa r t i e s  ha d e nt e r e d i nt o t he  wr i t t e n c ont r a c t ,  t he

i ns t r uc t i ons  we r e  unc l e a r  i n  r e ga r d t o  t he  ot he r  t wo opt i ons .  

Howe ve r ,  t he  a me nde d i ns t r uc t i on r e qui r e d t he  i s s ue  of  da ma ge s  t o

be  a ddr e s s e d onl y i f  t he  j ur y f ound t ha t  a  wr i t t e n c ont r a c t

e xi s t e d.   I f  t he  Tr i a l  Cour t  i nt e nde d t he  s e c ond i ns t r uc t i on t o

r e pl a c e  t he  f i r s t ,  t he  i s s ue  of  da ma ge s  c onc e r ni ng a  modi f i e d

wr i t t e n c ont r a c t  wa s  e l i mi na t e d a l ong wi t h a ny da ma ge s  f or  a

ve r ba l  c ont r a c t .
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I n l i ght  of  t he  f or e goi ng a nd t he  f ur t he r  f a c t  t ha t  t he

j ur y wa s  c onf us e d a bout  t he  t wo i nc ons i s t e nt  j ur y i ns t r uc t i ons ,

we  de e m i t  a ppr opr i a t e  t o  r e ma nd t he  c a s e  f or  a  ne w t r i a l  on a l l

t he  i s s ue s .   Fi r s t ,  a ppe l l a t e  c our t s  c a nnot  c ons i de r  t he  i s s ue  of

whe t he r  t he  j ur y ve r di c t  wa s  c ont r a r y t o  t he  we i ght  a nd

pr e ponde r a nc e  of  t he  e vi de nc e .   Rul e  13( d) ,  Te nne s s e e  Rul e s  of

Appe l l a t e  Pr oc e dur e .   She l by Count y v.  Ba r de n,  527 S. W. 2d 124

( Te nn. 1975) ;  Engl a nd v.  Bur ns  St one  Co.  I nc . ,  s upr a .   Se c ond,  i t

ha s  l ong be e n t he  r ul e  i n  t hi s  St a t e  t ha t  a ppe l l a t e  c our t s  a r e  t o

r e ma nd a  ca s e  f or  a  ne w t r i a l  on a l l  i s s u e s  whe r e ,  " f r om t he

i na de qua c y of  da ma ge s  a wa r de d,  i n  vi e w of  t he  e vi de nc e ,  or  t he

c onf l i c t  of  e vi de nc e  upon t he  que s t i on of  l i a bi l i t y ,  or  f r om

ot he r  c i r c ums t a nc e s ,  pl a i n i nf e r e nc e  ma y be  dr a wn t ha t  t he

ve r di c t  i s  t he  r e s ul t  of  a  c ompr omi s e . "   W. T.  Gr a nt  Co.  v .

Ta nne r ,  170 Te nn.  451,  95 S. W. 2d 926,  ( 1936) .   A de c i s i on t o

r e ma nd on a l l  i s s ue s  i s  f ur t he r  s uppor t e d whe r e  t he  i na de qua c y of

t he  ve r di c t  a l l e ge dl y r e s ul t e d f r om a n e r r one ous  j ur y c ha r ge  by

t he  t r i a l  c our t  or  i ndi c a t e s  t ha t  t he  j ur y ha d doubt s  a s  t o  a

de f e nda nt ’ s  l i a bi l i t y .   Ac uf f  v .  Vi ns a nt ,  59 Te nn. App.  727,  443

S. W. 2d 669 ( 1969) .   Al l  of  t he s e  f a c t or s  a r e  pr e s e nt  i n  t hi s

c a s e .

For  t he  f or e goi ng r e a s ons ,  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  va c a t e d,  a nd t he  c a us e  r e ma nde d f or  a  ne w t r i a l  on a l l

i s s ue s .   Cos t s  of  a ppe a l  a r e  a dj udge d one - ha l f  a ga i ns t  t he

De f e nda nt ,  a nd one - ha l f  a ga i ns t  t he  Pl a i nt i f f  a nd i t s  s ur e t y.
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